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DIRECT TESTIMONY OF SUZANNE K. NIEMAN
Please state your name for the record
My name 1s Suzanne K. Nieman
Please describe by whom you are employed and in what capacity.
I am employed by AT&T Wireless Services, Inc., (“AWS”) as Manager — Carrier
Relations 1n the Wireless Network Services Industry Relations Group. AWS was spun off
by AT&T 1n 2001, and 1s now an entirely independent company listed on the New York
Stock Exchange under the symbol AWE
PURPOSE OF TESTIMONY
What is the purpose of your testunony?
The purpose of my testimony 1s to provide to the Tennessee Regulatory Authonty (“TRA”)
information about AWS and 1ts operations, both nationally and here in Tennessee; AWS’
relationship and experience with Independent Local Exchange Carrers (“Independent
LECs” or “Rural LECs”) generally and the Rural Coalition of small LECs and
Cooperatives 1n Tennessee (“ICOs™), and certain of the 1ssues in dispute 1n this arbitration
proceeding. In order to avoid repetition and expedite the arbitration process, AWS,
Vernizon Wireless, Cingular Wireless, T-Mobile and Sprint PCS (collectively the “CMRS
Providers”) have each assumed primary responsibility for certain designated 1ssues in the

arbitration 1n their tesumony. My testimony will address the following areas and related

issues:
Area Issue No.
e AWS’ service generally and in Tennessee Background
e  AWS’ interconnection with the ICOs and Background
transiting agreement with BellSouth
e The AWS affiliates seeking interconnection ICO4

e AWS’ numbering resources

e The role of the Intermediary Provider in the 3,4,1CO 1,1CO 3,
mterconnection agreement ICO9

e The scope of the interconnection agreement 13, 14, 15, ICO 5, ICO 8

e  Generic contract 1ssues, including termination 16,1CO 10, 17
provisions

SFO 252425v5 26290-322
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II.

III.

To the extent not otherwise addressed by specific testimony submitted by me, for the
limited purposes of this consolidated arbitration, AWS generally concurs with the
testimony submitted by another CMRS Provider regarding those areas for which that
CMRS Provider has assumed primary responsibility and submutted testimony.
WITNESS BACKGROUND & EXPERIENCE

Please describe your education and work experience.

I recerved a Bachelor of Arts degree from the University of California, Davis, 1n 1993.
Since graduation I have been continuously employed by AWS, or by the North American
Cellular Network, a formerly wholly-owned subsidiary of AWS. In my present position, I
negotiate interconnection agreements with local exchange compantes, SS7 service
agreements with various hub providers, and I have primary responsibility for contractual
relationships as they relate to the area of local number portability. I have worked in a
number of other substantive areas, including customer services and billing.

Have you ever testified before any state commission”?

Yes, I testified before the Corporation Commission of the State of Oklahoma 1n 2002
That proceeding, like the instant proceeding, was a consolidated arbitration proceeding
between a coalition of CMRS Providers and Rural LECs under Section 252 of the Federal
Telecommunications Act of 1996 (“Act”).

AWS’ SERVICE

Generally

Please give us a general description of the service AWS provides.

AWS provides commercial mobile radio service (“CMRS”). The end user customer has a
handset that 1s both a receiver and transmutter on a series of radio frequencies licensed to
each CMRS provider by the Federal Communications Commuission (“FCC”). Each of our
cell sites 1s connected to one of our Mobile Switching Centers, or MSCs The MSCs
perform essentially the same functions as do the local exchange companies’ tandem
switches MSCs direct incoming calls to the cell site serving the customer, and, for calls

traveling 1n the mobule to land direction, collect and concentrate those calls for forwarding

2
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to the public switched telephone network. They also record traffic data for billing both our
own customers and for intercarrier compensation. These switches 1n turn are
interconnected by landline trunks with the public switched telephone network..

How are CMRS Providers licensed and regulated?

CMRS Providers hoid licenses 1ssued by the federal government for specific frequencies
and territories These licenses authorize the holder to provide facilities-based CMRS
service 1n those areas. CMRS carriers are regulated primarily by the FCC with state
commussions having limited jurisdiction over the terms and conditions of service.

AWS’ Network in Tennessee

Briefly describe the operations of AWS in Tennessee

AWS owns and operates FCC licenses 1n the following markets in Tennessee. Atlanta
Metropolitan Trading Area (“MTA”), Chattanooga Basic Trading Area (“BTA”),
Cleveland BTA, Jackson BTA, Memphis MTA and BTA, and Dyersburg BTA. AWS
serves these markets from MSCs located in Knoxville, Nashville, Memphis, Birmingham,
and Norcross, Georgia.

How 1s AWS interconnected to the public switched telephone network in Tennessee?
AWS 1s connected to BellSouth’s access tandems 1n Memphis, Nashville, Knoxville and
Chattanooga. We are connected to Citizens Telecommunications Company of Tennessee
LLC (“Citizens”) in Nashville and Knoxville.

How long has AWS provided service in Tennessee?

AWS began providing service in Tennessee on February 15, 2002 when 1t concluded 1ts
acquisition of Telecorp Communications, Inc.

AWS’ Interconnection with the ICOs

Is AWS currently exchanging traffic with the ICOs?

Yes Our records show that we are terminating traffic from all of the ICOs in amounts
ranging from approximately one thousand to hundreds of thousands of minutes per month
We are also sending the ICOs CMRS-oniginated traffic to terminate on their networks.

Can AWS measure the volume of traffic it recewves from the ICOs (land to mobile traffic)?

3
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Yes, AWS has the ability to measure traffic that 1t receives from the ICOs.

How is AWS interconnected to the networks of ICOs?

The Act contemplates that carriers can interconnect their networks directly or indirectly.
47 U.S.C. § 251(a)(1). Currently, AWS has chosen to interconnect indirectly with the
ICOs, using the transit services of an intermediary provider, BellSouth
Telecommunications, Inc (“BellSouth”) However, depending on a vanety of factors
including traffic volumes and facilities costs, AWS may seek to interconnect with one or
more of the ICOs directly

Can you describe generally the terms of the AWS transit agreement with BellSouth?
AWS’ mterconnection agreement with BellSouth includes provisions for the transmission
of what BellSouth calls “Intermediary Traffic ” The interconnection agreement provides
that if AWS uses BellSouth to deliver traffic to the network of non-party
telecommunications carrier BellSouth will bill AWS $.002 per minute for the transiting
function. See Section V.D. of the Interconnection Agreement between BellSouth
Telecommunications, Inc and AT&T Wireless Services, Inc., effecttve June 14, 2001
(“AWS/BellSouth Agreement”). The AWS/BellSouth interconnection agreement also
includes provisions relating to the exchange of billing data and call records for traffic
transiting BellSouth’s network, the so called “Meet Point Billing” provision.

Did AWS provide the necessary information to BellSouth to participate in Meet Point
Billing (“MPB”)? If so, when?

Yes. AWS provided the BellSouth the necessary information to participate in MPB and
has participated in MPB since August 4, 2003

Does AWS have interconnection agreements with the ICOs or any other independent LECs
in Tennessee?

AWS does not have any interconnection agreements with the ICOs but it recently executed
an interconnection agreement with another Tennessee Independent LEC, Citizens This
agreement 1s 1n the process of being filed with the TRA. AWS’ agreement with Citizens

covers all traffic exchanged between the carriers, including traffic exchanged on both a

4
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direct and indirect basis. The agreement also provides for a reciprocal compensation rate
of $0.011 per minute.

Why doesn’t AWS have any interconnection agreements with the ICOs?

Prior to February 15, 2002, when AWS acquired Telecorp and Tritel, AWS did not provide
service 1n Tennessee and I cannot speak to that timeframe. After that date and prior to the
MPB conversion on August 4, 2003, AWS and 1ts predecessors 1n interest Telecorp and
Tritel were contractually obligated to pay to BellSouth any additional charges it was
obligated to pay to “Non-Party” carriers like the ICOs (See, e.g., Section VLD,
Agreement between BellSouth and Telecorp, effective July 21, 2000) Moreover, until
recently none of the ICOs expressed any interest 1n entering into interconnection
agreements with AWS. In fact, at least one of the ICOs with which AWS has
interconnection agreements in other states (TDS Telecommunications Corporation) refused
to extend those interconnection agreements to Tennessee.

Which of AWS’ affiliates will be the contracting entity with the ICOs for the purposes of
the interconnection agreement adopted as a result of this arbitration? (1CO 4)

AWS, by and on behalf of all of 1ts affiliates and subsidiaries, 1s providing CMRS 1n the
State of Tennessee.

Numbering Resources

Does AWS have telephone numbers in Tennessee?

AWS 1s currently has numbers rated 1n thirty four (34) rate centers throughout Tennessee.
AWS expects that landline-originated calls to 1ts numbers will be afforded the same
treatment as landline-originated calls to landline numbers rated at the same rate centers
ARBITRATION ISSUES

A. Generally

Can you suminarize the principal areas of disagreement?

Yes. The largest and most significant areas of disagreement are as follows:

SFO 252425v5 26290-322




. The applhicability of section 251 and related FCC rules to traffic exchanged
indirectly (1including, 1n particular, applicability of the reciprocal compensation
obligation and need for cost-based rates)

o Whether the intermediary provider (specifically BellSouth) has to be a party to the
interconnection agreement between the CMRS Providers and the ICOs and made
responsible for compensating the ICOs.

o Whether the scope of the interconnection agreement will cover traffic exchanged
directly as well as indirect traffic transited by providers other than BellSouth.

o The ICOs’ obligation to compensate CMRS Providers for all ICO-originated traffic
the CMRS Providers terminate.

o The ICOs’ obligation to continue to provide service after the interconnection
agreement 1s terminated

. The ICOs’ obligation to provide dialing and end user rate panity for CMRS
telephone numbers that are associated with rate centers within the ICOs’ local
calling areas or areas that are within EAS areas.

0. Will you address all of the areas of disagreement in your testimony?
A. No. As I explained earlier, for efficiency reasons the CMRS Providers have divided
responsibility for the major 1ssues 1n the arbitration  As a result, my testimony will focus

on three of the areas described above:

o The role of intermediary providers in the interconnection agreement
. The scope of the agreement.
° The ICOs’ post-termination obligations.

In addition, I will review and discuss the major areas of disagreement in the generic
contract provisions

The Intermediary Provider’s Role in the Interconnection Agreement

Throughout the negotiation and arbitration process, the ICO’s have consistently asserted

that when the CMRS Providers choose to interconnect indirectly, the transit provider must
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be a party to the interconnection agreement (Issue 3, ICO Issue 3) and bear responsibility
for compensating the terminating carrier (Issue 4, ICO Issue 1). Do you agree?

A. No. Neither federal law nor state law contemplates three-party interconnection
agreements. Federal law clearly establishes that it 1s the originating carrier that has the
compensation obligation, not the intermediary provider. See 47 C.FR Section 51.703 (a
LEC may not assess charges on any other telecommunications carrier for
telecommunications traffic that originates on the LEC’s network). Moreover, I beheve that
the 1ssues relating specifically to BellSouth’s role 1n the interconnection agreement have
been effectively resolved 1n this proceeding by the Order Denying Motion adopted by
Hearing Officer Beals on Apnl 12, 2004 (Apnl 12 Order). Finally, requiring either a three-
party agreement, or conditioning this agreement on the establishment of an agreement
between the ICO and an intermediary provider 1n the manner proposed by the ICOs 1s both
impracticable and unreasonable For this reason, the Tennessee Regulatory Authority
(“TRA”) should adopt the CMRS Providers’ positions on Issue 3, Issue 4, ICO Issue 1 and
ICO Issue 3.

0. How does the intermediary providers’ elinunation from the negotiation and arbitration
process affect the proposed interconnection agreements?

A. As an inmitial matter, 1f the intermediary provider 1s not a party, the TRA should reject the
Multi-Party Agreement attached as Exhibit 1 to the ICO’s Response to the Petition for
Arbitration (“ICO Response”). The Multi-Party Agreement was specifically designed to
be an agreement between BellSouth, a CMRS Provider and an ICO. In addition, the TRA
should reject any provisions in the ICO’s two-party agreement that attempt to condition the
effectiveness of the agreement between the CMRS Providers and the ICOs on the
establishment of a particular agreement or particular arrangements between the ICO and
the Intermediary Provider.

0. What do you mean?

A. The ICOs assert that even 1n the two-party agreement between the ICOs and CMRS

Providers (see CMRS-LEC Agreement attached as Exhibit 2 to the ICO Response (“ICO

7
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Agreement”)) cannot be effective unless and until the intermediary carrier has an
“authonzing iterconnection agreement in place with the ICO that 1s compatible and
consistent with the separate terms of the ICO-CMRS Provider agreement.” No less than
fourteen (14) provisions in the ICO Agreement are marked with a qualifier to the effect
that the provision 1s “subject to change of the resolution of terms and conditions with
Intermediary Carrier between and among CMRS Carrier and Rural ILEC.” The provisions
include. (1) Sections 3.3.2, 3.3.4 and 3.3.5 Scope of Intermediary Traffic; (11) Sections
4.4.1,4.4.2 Service Arrangement-Intermediary Traffic; (111) Sections 4 5.1, 4.5.2
Compensation for Intermediary Traffic; (1v) Section 4.7 Billing; (v) Section 7.2
Termination; (vi) Section 7.5 Cure Period; (vi1) Section 7.6 Default; (vir) Section 7.3 Post-
Termination Obligations; (1x) Section 8 Dispute Resolution; and (x) Section 9 Third Party
Beneficiaries. In addition, there are a number of specific terms 1n the ICO Agreement
itself where the ICOs attempt to condition the applicability of the Agreement or their
obligations under the Agreement on certain actions of the Intermediary Provider. (See,
e.g., ICO Agreement Sections 3 3 5 and 4.4.1)

C. Scope of the Agreement
What should the agreement cover?
A. The agreement should cover all traffic exchanged between the parties, regardless of
where the traffic onginates, or who carries it. To the extent that different types of traffic
require different types of treatment (e g. different pricing or physical arrangement), that

should be addressed 1n the terms of the interconnection agreement.

Defining the scope of the interconnection agreement broadly serves the public interest. It
reduces the number of amendments that must be adopted 1f circumstances change and 1s
efficient for both of the parties to the agreement and the regulators who approve and
administer the agreements. Moreover, 1t 1s standard practice for interconnection
agreements to cover all traffic exchanged between the parties. For this reason, the CMRS

Agreement includes a very simple paragraph defining the scope of the agreement as

8
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covering the interconnection and reciprocal compensation arrangements between the
parties (See Section I of the Interconnection and Reciprocal Compensation Agreement,
attached as Exhibit 2 to various CMRS Providers Arbitration Petitions (CMRS
Agreement).)

0. Do the ICOs agree with this approach?

A. No. Through the course of the negotiations they have insisted that the scope of the
agreement be very narrow. In contrast to the single “Scope” paragraph in the CMRS
Agreement, the ICO Agreement contains more than sixteen paragraphs that seek to limit
and define the scope of the agreement (See ICO Agreement, Sections 3.1-3.3 5.)

0. Please explain how the ICOs seek to linut the scope of the interconnection agreement and
why such lunitations are problematic.

A. The ICOs seek to limit the scope of the agreement 1n a number of ways. Among the most
problematic 1s the ICOs’ attempt to limut the applicability of the agreement to only a
certain subset of the traffic. Specifically, the ICOs seek to limit the interconnection
agreement to (1) indirect traffic, (11) transited by BellSouth, (111) which originates from a
limited geographic area on the CMRS Provider’s system and (1v) for which the ICOs
recerve accurate and complete billing records. I will address each of these attempted
limitations on scope below.

0. Please explain why the ICOs’ attempt to limit the scope of the interconnection agreement
to indirect traffic 1s problematic. (Issue 15)

A. The ICOs’ position that the scope of the interconnection agreement should be limited to
traffic that 1s exchanged indirectly though an intermediary provider 1s contrary to the
provisions of the Act, extremely short-sighted and nefficient. Moreover the ICOs’
position on this 1ssue 1s significantly undercut by the fact that the agreement the ICOs
propose 1n this arbitration includes provisions relating to direct as well as indirect traffic.
(See ICO Agreement, Sections 4.2 and 4.3) The TRA should adopt an agreement that

covers both direct and indirect traffic for the following reasons:
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. Furst, the Act clearly allows parties to choose to interconnect on either a direct
basis or an indirect basis (47 U.S.C. Section 251(a)(1)) and to enter 1nto a contract
that includes both types of traffic.

o Second, many of AWS’ interconnection agreements with independent LECs
include provisions and rates for both types of interconnection. There 1s no reason
why the mterconnection agreement established as a result of this arbitration should
not afford the CMRS Providers the same flexibility with all of the ICOs.

° Third, there is a reasonable likelithood that one or more of the CMRS providers 1n
Tennessee would avail themselves of a direct connection opportunity. Although
AWS has no direct connections with ICOs 1n Tennessee today, 1t does have direct
connections with rural ICOs 1n a number of other states, including Alabama.

. Finally, 1t would be incredibly wasteful of the TRA’s and the parties’ resources to
spend all of this time and effort on this arbitration process to adopt an
interconnection agreement that 1s limited to indirect traffic.

0. Please explain why the ICOs’ attempt to linut the scope of the interconnection agreement
to indirect traffic transited by BellSouth 1s problematic (Issue 14)

A The ICOs’ attempt to limit scope of the interconnection agreement to traffic transited by
BellSouth 1s equally problematic. Again, nothing 1n the Act or FCC regulations require
that the specific transiting provider be listed 1n the interconnection agreement. CMRS
Providers are free to use any carrier they wish to transit traffic and, under the Act, the ICOs
are obligated to provide interconnection to and accept traffic from any transiting carrer.

47 U.S.C. § 251(c)(2).

As a practical matter, the ICOs will know who 1s delivering traffic to them because any
transiting provider would have to approach the ICO 1n order to 1nstall facilities. Moreover,
as long as the Agreement provides that the ICOs are to be compensated for all CMRS
Provider onginated traffic that terminates on their network, it should not matter which

carner performs the transiting function. Moreover, imposing such a requirement would
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limit the CMRS Providers’ flexibility to send the traffic to the provider of choice since
each change in transit provider would require an amendment to the Interconnection
Agreement to be negotiated (or perhaps even arbitrated) filed and approved.

0. Why 1s the ICOs’ attempt to limit the scope of the Agreement to traffic originating from a
pre-defined, linuted geographic area problematic? (1CO Issue 5)

A. Section 3 1.4 of the ICO Agreement would require each CMRS Provider to provide a list
of counties from which CMRS traffic could ongimate and would limit the scope of the
agreement to traffic originated from those listed counties. The reason that the ICOs have
provided for this limitation 1s that where a call onginates from 1s a key factor 1n
determining the extent of the interMTA traffic. (ICO Position on ICO Issue 5, Joint Issues
Matnix.) AWS agrees that the oniginating point of the call 1s a key factor in determining
whether a call 1s interMTA or intraMTA and the appropniate compensation mechanism that
would apply. However, AWS does not agree that this fact supports limiting the scope of
the agreement to traffic onginating 1n a pre-determined, specified area. All traffic
exchanged by the parties should be included within the scope of the agreement — regardless
of where 1t onginates.

Q; Please explain the ICOs' proposal to limit the scope of the agreement vis-a-vis accurate
billing records. (Issue 13)

A. In Section 3.3.5 of the ICO Agreement, the ICOs propose to limit the scope of the
agreement to intermediary traffic for which the intermediary provider provides accurate
and complete billing records. AWS supports the goal of exchanging accurate billing
records. However, billing errors should not exempt certain segments of traffic from the
scope of the agreement. Instead, billing errors should be addressed pursuant to the
agreement’s dispute resolution provisions. (See, e.g. CMRS Agreement, Section VIII).
Again, the agreement should cover all traffic.

GENERIC CONTRACT PROVISIONS (Issue 16; ICO Issue 10)

What do you mean by generic contract provisions?

11
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By that term, I refer to standard contractual terms and conditions covering issues such as
indemnification, limitation of liability, definitions, the term of the contract and termination.
Although a number of the generic provisions are substantially the same in the ICO
Agreement and the CMRS Agreement, there are some important differences.

What are the differences in the generic contract provisions proposed by the CMRS
Agreement and the ICO Agreement?

The most significant difference 1s 1n the agreements’ provisions that relate to the
termination of the contract (compare CMRS Agreement, Section VII with 1ICO
Agreement, Section 7) which I will discuss 1n detail below. There are also more minor, but
still substantive, differences in a number of other provisions between the CMRS and ICO
draft agreements. In order to facilitate a comparnison of these provisions, I have inserted
the text of the relevant contract terms from each of the proposed agreements into a chart
that 1s attached to my testtmony as Exhibit A. The chart highlights the key differences in
language and explains why the CMRS provision 1s preferable (The chart does not include
other generic provisions where the language between the ICO and CMRS versions 1s fairly
similar.)

What are the differences berween the CMRS and ICO drafts with regard to the termination
provisions?

There are a number of differences between the termination terms, some of which are
explained 1n the Chart attached as Exhibit A The most significant differences are 1n the
provisions relating to (1) the grounds for termination and (11) post-termunation obligations.
Explain the difference between the CMRS and ICO contract provisions as they relate to
grounds for termination.

The ICO Agreement would permit termination of the agreement for default for any number
of reasons including (1) any material breach of any of the material terms; (1) 1f any aspect
of the party’s operations or action 1s determined to be unlawful or not authorized by a court
or the TRA (ICO Agreement, Section 7.6) or (i) 1f the Intermediary Provider and ICO

terminate their network connection (ICO Agreement, Section 7.2). These provisions are

12
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incredibly broad and would allow unilateral termination by ICO 1n a wide variety of
circumstances — several of which are beyond the control of the CMRS Provider and/or may
have little 1f anything to do with the interconnection at 1ssue.

The CMRS Providers’ provisions regarding grounds for termination are much narrower
and less subject to abuse. We would limit termination to default solely for non-payment of
undisputed amounts that continues for sixty (60) days after written notice thereof, and
would only allow termination by written notice, provided the other Party has provided the
defaulting Party and the appropriate federal and/or state regulatory agencies with writen
notice at least twenty-five (25) days prior to termination of service. (CMRS Agreement,
Section VILD). Limiting termination of an agreement to cases of non-payment of
undisputed amounts prevents parties from terminating the agreement unreasonably and
based on subjective interpretations of whether a “material breach” of the agreement has
occurred. The notice provisions to the other party and to federal or state regulatory
agencies ensure that the alleged defaulting Party 1s provided sufficient notice to cure the
default, reduces the possibility for service interruptions to customers, and provides an
additional safeguard against a party acting unreasonably and unilaterally to terminate an
agreement.

What is the difference between the ICO Agreement and the CMRS Agreement regarding
post-termination obligations?

The parties’ provisions regarding post-termination obligations also diverge substantially.
The CMRS Providers propose that except in cases of default involving non-payment, the
terms of the Agreement remain 1n effect after termination until a successor agreement 1s
adopted. (CMRS Agreement, Section VIL.C). In contrast, the ICO Agreement appears to
allow existing interconnection arrangements to continue, at best, for a maximum of twelve
months after termination of the Agreement (ICO Agreement, Section 7 3) Worse yet, 1n
the case of a “default,” the ICO Agreement allows traffic to be blocked. (ICO Agreement,

Section 7 6)

13
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As an mitial matter, the 12 month interval for continued service in non-default
circumstances proposed by the ICOs 1s entirely too short. As this proceeding has well-
demonstrated, 1t 1s quite likely that 1t could take longer than twelve months to establish the
terms of a replacement interconnection arrangement — especially 1f an arbitration 1s

required.

The ICOs’ provisions regarding post-termination obligations 1n the case of default are even
more problematic. These provisions would allow the ICO to take action to block the
termination of any additional traffic in the case of “default”, which as I discussed 1n detail
above 1s broadly defined.! ICO Agreement, Section 7.6). Blocking traffic 1s completely
contrary to the public interest and harmful to consumers. Except in the most extreme of
circumstances, traffic should continue to be exchanged under the terms of the existing
agreement until replacement terms are adopted and/or any disputes are worked out.
Customers should never have to pay the price of not being able to call friends, farmly and
business associates because of an intercarrier dispute. The ICOs’ contract provisions
regarding post-termination obligations are entirely unreasonable and should be rejected.
o Does this conclude your testimony?

A. Yes 1t does.

' It 15 unclear from the Agreement whether the traffic blocking option applies only in the case of default for
nonpayment or in all cases of default Compare ICO Agreement Section 7 3 (excluding the applicability of the post
termination continuation of service obligation to any terminations as a result of default) with ICO Agreement, Section
7 6 (which seems to ltmut the blocking remedy to cases where the CMRS Provider defaults be failure to comply with
the compensation terms of the Agreement )

14
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